
 

 

UNITED STATES BANKRUPTCY COURT 
MIDDLE DISTRICT OF FLORIDA 

FORT MYERS DIVISION 
www.flmb.uscourts.gov  

 
In re: Chapter 11 
 
THE RICHARD CORPORATION, Case No. 9:16-bk-04612-FMD 
d/b/a MOON PLUMBING, d/b/a 
MOON SEPTIC, 
 

Debtor. 
 / 
 

DEBTOR’S MOTION FOR ENTRY OF 
AN ORDER (I) AUTHORIZING THE SALE OF ASSETS 

FREE AND CLEAR OF LIENS, CLAIMS AND ENCUMBRANCES 
PURSUANT TO 11 U.S.C. § 363; (II) APPROVING BIDDING AND SALE 

PROCEDURES; (III) APPROVING THE FORM AND MANNER OF 
NOTICES; (IV) SCHEDULING AN AUCTION; (V) APPROVING PROCEDURES 

FOR THE ASSUMPTION AND ASSIGNMENT OF CERTAIN EXECUTORY 
CONTRACTS AND UNEXPIRED LEASES; AND (VI) GRANTING RELATED RELIEF 

 
THE RICHARD CORPORATION d/b/a MOON PLUMBING d/b/a MOON SEPTIC, as 

debtor and debtor in possession (“Moon Septic” or the “Debtor”), by and through its undersigned 

counsel, and pursuant to 11 U.S.C. §§ 105, 363 and 365, Fed. R. Bank. P. 2002, 6004, 6006, and 

9014 and Local Rules 2002-1, 6004-1, and 9014-1, moves this Court for entry of an order (i) 

authorizing the sale of the assets of Moon Septic described in the Purchase Agreement (as defined 

below) (the “Assets”), free and clear of liens, claims, encumbrances, and interests, pursuant to 11 

U.S.C. § 363, to Moon Site & Septic, Inc. (the “Purchaser”), pursuant to that certain Asset 

Purchase Agreement between the Purchaser and Moon Septic, attached hereto as Exhibit “A” (the 

“Purchase Agreement”), subject to higher and better offers; (ii) approving bidding and sale 

procedures in connection with the sale of Assets; (iii) approving the form and manner of notices 

of the bidding and sale procedures; (iv) scheduling an auction to be held in the event additional 

qualified bids for the Assets are received; (v) approving procedures for the assumption and 
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assignment of certain executory contracts and unexpired leases to which the Debtor is a party; and 

(vi) granting related relief.  In support of this motion (the “Motion”), the Debtor states as follows:   

INTRODUCTION 

In order to maximize the value of its assets for its estate and its creditors, subject to this 

Court’s approval, the Debtor intends to sell the Assets to the Purchaser, pursuant to the sale and 

bidding processes described below.  The sale will be “as-is,” “where is,” without any warranties 

of any kind other than as to title, free and clear of all liens, claims, encumbrances, and interests. 

Additionally, the Debtor seeks to assume and assign certain executory contracts and unexpired 

leases, as described below.  

The Debtor is a Florida corporation that operates a business specializing in installing, 

servicing, cleaning, and repairing septic systems in the Ft. Myers, Florida area. 

Richard Katz (“Katz”) is the Debtor’s President and sole shareholder.  In addition, Katz is 

the sole shareholder and president of the Purchaser.  

The Debtor believes that the bidding and auction procedures described herein, including 

proceeding with the Purchaser as the “stalking horse” bidder, sets forth a process to achieve the 

highest and best offer for the benefit of the estate. 

The Debtor has proposed a sale process, pursuant to the Purchase Agreement and this 

Motion, or as otherwise ordered by the Court, in order to provide maximum flexibility to the estate 

to ensure a reasonable outcome for the estate.   

JURISDICTION, VENUE, AND STATUTORY AND PROCEDURAL BASIS 

This Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1334.  This is a core 

proceeding pursuant to 28 U.S.C. § 157(b)(2)(A), (N), and (O).  Venue is proper pursuant to 28 

U.S.C. §§ 1408 and 1409. The statutory predicates for the requested relief are §§ 105(a), 363(b), 

Case 9:16-bk-04612-FMD    Doc 28    Filed 06/06/16    Page 2 of 53



 

3 
 

(f), (k), and (m), and 365(a) and (f) of Title 11 of the United States Code, 11 U.S.C. §§ 101, et seq. 

(the “Bankruptcy Code”), Rules 2002, 6004, 6006, and 9014 of the Federal Rules of Bankruptcy 

Procedure (“Fed. R. Bankr. P.”) and Local Rules 2002-1, 6004-1, and 9014-1. 

BACKGROUND 

1. On May 27, 2016, (the “Petition Date”), the Debtor filed with this Court its 

voluntary petition for relief under chapter 11 of the Bankruptcy Code. 

2. The Debtor continues to operate its business and manage its property as a debtor in 

possession pursuant to §§ 1107 and 1108 of the Bankruptcy Code. 

3. The Debtor’s primary creditors are the Internal Revenue Service (the “IRS”) and 

the Florida Department of Revenue (the “DOR”).  The IRS is expected to assert claims for assessed 

income taxes totaling approximately $3 million for the tax years 2003–2012.  The IRS filed a 

Notice of Federal Tax lien with respect to the Tax Claims on October 29, 2013, under which it 

asserts that its claims are secured by all of the Debtor’s assets (the “IRS Tax Lien”).  The Debtor 

disputes the validity and amount of the assessed taxes and is considering whether any avenues 

remain open through which to challenge the tax assessments. 

4. In addition, the DOR asserts that the Debtor owes $548,422.33 for unpaid state 

corporate income taxes for the tax years 2011 and 2012, together with penalties and interest.  The 

Debtor disputes this claim.  The DOR has also filed a notice of tax lien (the “DOR Lien” and 

together with the IRS Tax Lien, collectively, the “Tax Liens”).  The claims asserted by the IRS 

and the DOR are collectively referred to as the “Tax Claims.” 

5. Unsecured claims against the Debtor consist of trade claims. 
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PROPOSED SALE TRANSACTION, BIDDING PROCEDURES, AND SALE PROCESS 
 

6. This Motion is filed, in part, to seek approval of the bidding and sale procedures in 

connection with the sale of the Assets. The Debtor intends to sell the Assets through a sale process 

described in this Motion, pursuant to the schedule proposed herein or as directed by the Court, and 

consistent with: (i) the due process requirements of the Bankruptcy Code and the Federal Rules of 

Bankruptcy Procedure; and (ii) the Purchase Agreement.  The Assets to be sold are expressly 

defined in the Purchase Agreement. 

7. The sale of the Assets to the Purchaser is conditioned upon the following: (i) the 

entry of an order of this Court pursuant to § 363 of the Bankruptcy Code in form and substance 

reasonably acceptable to the Purchaser; (ii) a transfer of the Assets free and clear of all liens, 

claims, encumbrances and interests to the fullest extent permitted by applicable bankruptcy law 

and specifically including the Tax Claims, Tax Liens, and any successor liability claims; and (iii) 

a finding that the Purchaser is entitled to the protections given to good faith purchasers pursuant 

to § 363(m) of the Bankruptcy Code. 

Description of the Purchase Agreement  

8. The Purchase Agreement contemplates, inter alia, the following:1 

Seller:   The Richard Corporation d/b/a Moon Septic d/b/a Moon Plumbing  
 
Purchaser:    Moon Site & Septic, Inc., a Florida corporation 

Property:   The assets described in Section 1.1 of the Purchase Agreement and listed 
on Schedules 1.1(a), 1.1(f), 1.1(g) and 1.1(h) annexed to the Purchase 
Agreement and all other tangible and intangible property owned by Moon 
Septic as of the date the Purchase Agreement is executed by the Purchaser, 
including, but not limited to, Moon Septic’s inventory, accounts receivable, 
cash, intellectual property, telephone numbers, telephone listings, websites, 
web pages, logos, trade dress, and contract rights. 

 

                                                 
1 The above terms are merely set forth for convenience.  The Purchase Agreement should be consulted for the actual 
terms of the sale.  In the event of a conflict, the terms of the Purchase Agreement control. 
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Purchase Price:   The purchase price for the Assets shall be $40,000.00 due at closing (the 
“Purchase Price”). 

 
Deposit:   Upon the Purchaser’s execution of the Purchase Agreement, the Purchaser 

has placed into escrow with bankruptcy counsel for Moon Septic a good 
faith deposit in the amount of $10,000.00, to be applied to the Purchase 
Price or returned as provided in the Bid Procedures. 

 
Free and Clear:   The Debtor will convey the Assets to the Purchaser free and clear of all 

liens, claims, liabilities, encumbrances, and other interests, which shall 
attach to the proceeds pursuant to § 363. 

 
Limited Assumption:  The Purchaser will assume a marketing services contract and a web hosting 

agreement.  
 
No Liabilities: Except for future obligations under any executory or other contracts 

designated by and assigned to Purchaser, no liabilities of any kind or nature 
will be assumed by Purchaser.  The sale order shall provide that the 
Purchaser shall not be deemed a successor to The Richard Corporation, 
Moon Plumbing, or Moon Septic for any purpose. 

 
SALE PROCESS 

9. The Debtor seeks to foster a competitive bidding process and will accept the highest 

and best offer for the Assets as determined by the Debtor and its professionals.  Accordingly, the 

Debtor seeks approval and implementation of a three-step sale process, as follows: 

(a) a bid procedures and sale process hearing, which the Debtor asks the Court to 
schedule within two (2) weeks of the date of this Motion (the “Bid Procedures and 
Sale Process Hearing”) at which the Debtor will seek approval of: (i) the Bid 
Procedures (as defined herein) for bidding on the Assets, including approval of the 
Overbid Amount (defined below), (ii) the form and manner of notice of the Bid 
Procedures and the proposed sale of the Assets, and (iii) the scheduling of an 
auction and a sale approval hearing; 
 

(b) an auction to be conducted in accordance with the Bid Procedures and to occur at 
such time as set forth in the order approving the Bid Procedures at the offices of 
Roetzel & Andress, P.A. 2320 First Street, Suite 1000, Ft. Myers, FL 33901 (the 
“Auction”). At the Bid Procedures and Sale Process Hearing, the Debtor will ask 
the Court to schedule a date and time for the Auction to occur within approximately 
60 days from the Bid Procedures and Sale Process Hearing; and 
 

(c) a hearing approving the sale of the Assets to the successful bidder at the Auction 
(the “Sale Hearing”), to occur after the date of the Auction.  At the Bid Procedures 
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and Sale Process Hearing, the Debtor will ask the Court to set the Sale Hearing for 
a date that is within three (3) days following the date of the Auction.   

 
BIDDING AND SALE PROCEDURES 

10. The Debtor believes that the bidding procedures set forth in this Motion will assist 

in determining the highest and best offer available to the Debtor for the sale of the Assets. The 

Debtor believes that these procedures are favorable to the Debtor, its estate and creditors and create 

a fair and level playing field for all interested bidders. The Debtor submits that these proposed 

procedures will satisfy the interests of all creditors in assuring that the Debtor will achieve the 

maximum value for the Assets. 

10. The Debtor, in the exercise of its business judgment and subject to Court approval, 

has elected to proceed with the Purchaser as the “stalking horse” bidder under the sale process 

outlined in this motion. To ensure a competitive sale process, the bidding and auction procedures 

will provide for an open and competitive process to achieve the highest and best offer. 

11. The Debtor requests that this Court approve the procedures, dates and times as set 

forth on Exhibit “B” hereto (the “Bid Procedures”), for the submission and consideration of any 

written competing bid (“Bid”) by any competing bidder (“Bidder”) for the Assets to be sold to the 

Purchaser.   

12. The Debtor also asks the Court to set a deadline of two (2) business days prior to the 

Auction for any party to object to file any objection to the sale of assets contemplated by the 

Motion (the “Sale Objection Deadline”).  Any party who fails to object to this Motion prior to 

the Sale Objection Deadline shall be deemed to have consented to the relief requested in this 

Motion within the meaning of § 363(f) of the Bankruptcy Code. 
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ADVERTISEMENT OF SALE 

13. The Debtor also seeks approval for the notice of the sale (the “Sale Notice”) in the 

form attached as Exhibit “C” to be used in connection with the print and internet marketing and 

advertising. 

14. The Debtor will publish the Sale Notice in two (2) print editions of the Business 

Observer, commencing in the first available edition following approval of the Bidding Procedures 

and with the second Sale Notice to be published four (4) weeks later.   

15. The Debtor requests the Court schedule the Auction to occur not earlier than thirty 

(30) days following the date of publication of the second edition of Business Observer in which 

the Sale Notice runs. The requested advertising period, expected to last approximately sixty (60) 

days, will give potential interested parties sufficient time to consider making a competing Bid for 

the Assets. 

MINIMUM OVERBID AMOUNT AND EXPENSE REIMBURSEMENT 

16. As noted above, the sale is subject to higher and better offers. The Debtor and the 

Purchaser have agreed on a minimum overbid amount of $10,000.00 above the sum of the Purchase 

Price (the “Overbid Amount”).  The Debtor submits that this Overbid Amount is reasonable. 

17. The Purchase Agreement requires a prevailing Bidder to pay the Purchaser an 

expense reimbursement in an amount equal to the Purchaser’s actual expenses, not to exceed 

$10,000.00 in amount, as liquidated damages for the Purchaser’s time, expenses, and legal costs 

in the event the Debtor accepts and closes on an offer for the Assets from a competing Bidder 

whose Bid is approved by order of this Court (the “Expense Reimbursement”).  This Expense 

Reimbursement would be payable to the Purchaser by the prevailing Bidder upon the closing with 

such competing Bidder. The Debtor believes that the Expense Reimbursement is fair and 
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reasonable, especially after taking into account the time, effort, legal costs and expenses of the 

Purchaser in conducting its due diligence of the Assets.  

SALE OF ASSETS 

18. By this Motion, the Debtor requests that this Court, pursuant to §§ 363(b), (f), and 

(m) of the Bankruptcy Code and Rule 6004 of the Federal Rules of Bankruptcy Procedure, approve 

the Purchase Agreement and the sale of the Assets to the Purchaser free and clear of liens, claims, 

and encumbrances to the fullest extent permitted by applicable bankruptcy law, subject to higher 

and better offers as described above.  

19. Section 363(b)(1) of the Bankruptcy Code states that the “trustee, after notice and a 

hearing, may use, sell, or lease, other than in the ordinary course of business, property of the 

estate.” 11 U.S.C. § 363(b)(1). Courts usually defer to the business judgment of a debtor in 

deciding whether or not to authorize a debtor to sell property outside the ordinary course of 

business. See In re Continental Airlines, Inc., 780 F.2d 1223 (5th Cir. 1986); In re Lionel Corp., 

722 F.2d 1063, 1071 (2d Cir. 1983); In re Mason’s Nursing Center, Inc., 73 B.R. 360, 362 (Bankr. 

S.D. Fla. 1987). 

20. In considering whether a debtor is justified in selling assets outside the ordinary 

course of business, courts consider four factors: (1) a sound business reason or emergency justifies 

a pre-confirmation sale; (2) adequate and reasonable notice of the sale was provided to interested 

parties; (3) the sale has been proposed in good faith; and (4) the purchase price is fair and 

reasonable.  

21. For all of the reasons set forth in this Motion, the Debtor, in the exercise of its 

business judgment, has determined that the sale of the Assets to the Purchaser is in the best interests 

of the Debtor’s estate.  
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22. The Purchase Agreement was negotiated in good faith and at arm’s length between 

the Purchaser and the Debtor.   

23. The Debtor believes that the sale of the Assets pursuant to the Purchase Agreement 

is reasonable and is within the Debtor’s best business judgment, and the Purchase Price represents 

fair value for the Assets.  Moreover, the proposed sale is subject to higher and better offers which 

will ensure that the price is fair and reasonable. 

24. Consummation of the Purchase Agreement will have the following financial impact 

upon the Debtor: (a) it will relieve the Debtor of continuing exposure to liability and loss of value; 

and (b) it will provide the Debtor with proceeds to pay a portion of the claims of its creditors which 

are not otherwise being assumed or paid by the Purchaser as part of the Purchase Agreement. At 

the Sale Hearing, the Debtor will request that the Court enter an order waiving the 14-day stay 

period set forth in Rule 6004(h) of the Federal Rules of Bankruptcy Procedure and providing that 

the order granting this Motion be immediately enforceable and that the closing may occur 

immediately. The Debtor proposes that any objection to the relief requested in this paragraph must 

be filed with the Court and served on the parties listed in the Certificate of Service of this Motion 

so as to be actually received by no later than the Sale Objection Deadline. 

SALE FREE AND CLEAR OF ALL LIENS, ENCUMBRANCES, AND INTERESTS 

25. Pursuant to 11 U.S.C. § 363(f), the Debtor proposes to sell the Assets free and clear 

of all liens, claims, encumbrances, and interests, including, without limitation, any Tax Claims, 

the Tax Liens, and any successor liability claims. 

26. Section 363(f) allows a debtor or trustee to sell assets of a bankruptcy estate free and 

clear of liens, with secured claims attaching to the proceeds of such sale.  The Debtor proposes 

that the sale is the best mechanism to allow the IRS and the DOR to receive the highest and best 
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recovery on their Tax Claims.  Here, the sale satisfies Section 363(f)(1) and (5), as well as 

potentially (f)(4). 

27. Section 363(f) authorizes the sale free and clear of any successor liability claims.  “It 

is the express language of section 363(f) that allows the sale of these assets free and clear of the 

successor liability claim of [a claimant], something that is not available outside of bankruptcy.” In 

re Ormet Corp., No. 13-10334, 20114 WL 3542133, at *3 (Bankr. D. Del. July 17, 2014).  Further, 

“the term ‘any interest’ as used in § 363(f) is sufficiently elastic” and “authorize[s] a bankruptcy 

court to bar any interest that could potentially travel with the property being sold.” PBBPC, Inc. v. 

OPK Biotech, LLC, 484 B.R. 860, 869 (B.A.P. 1st Cir. 2013) (internal citations omitted). 

28. The IRS and the DOR are identified claimants listed on the Debtor’s schedules, and 

any potential successor liability claim is a claim arising, maturing, and known prepetition.  The 

IRS and the DOR have received adequate notice of this bankruptcy case, and are subject to the 

jurisdiction of the Court. 

29. The Tax Claims and any potential successor liability claims held by the IRS and DOR 

are “interests” for purposes of § 363(f).  Therefore, a sale of the Assets under an order granting 

this Motion transfers the Assets free and clear of all encumbrances of any kind or nature, including, 

but not limited to, any potential successor liability for the Tax Claims held by the IRS and the 

DOR.  

ASSUMPTION AND ASSIGNMENT OF EXECUTORY CONTRACTS 

30. Pursuant to the Purchase Agreement, the Debtor also will assume and/or assign to the 

Purchaser, pursuant to § 365 of the Bankruptcy Code, certain pre-petition executory contracts to 

which the Debtor is a party—including a marketing services contract and a web hosting 

agreement—and if requested by the Purchaser, any contracts, leases, and obligations entered into 
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by the Debtor after the commencement of this case (collectively, the “Contracts”).  The Contracts 

(other than any future post-petition Contracts) have been designated (subject to the Purchaser’s 

right to exclude any of the designated Contracts) by the Purchaser in the Purchase Agreement. 

31. By this Motion, the Debtor requests authority to assume and/or assign the Contracts 

to the Purchaser, and the Debtor’s assumption and/or assignment to the Purchaser of the Contracts 

will be conditioned upon the approval of this Court and the closing of the transactions 

contemplated by the Purchase Agreement as well as the resolution of the objections, if any, to this 

Motion filed pursuant to the procedures described herein.  

NOTICE 

32. A copy of this Motion, including the Purchase Agreement attached as Exhibit “A”, 

is being sent to (i) the Purchaser, (ii) counsel for the Purchaser, (iii) the Office of the United States 

Trustee, (iv) the IRS; (v) the DOR; (vi) counsel for the IRS; and (vii) the LBR 1007-2 Parties in 

Interest matrix.  The Debtor proposes to serve the order approving the Bid Procedures, if and when 

approved, to the above-named parties as well as (i) all creditors or parties in interest, and (ii) on 

all parties that have expressed to the Debtor, or may have an interest, in acquiring the Assets. 

WHEREFORE, the Debtor respectfully requests entry of orders granting the relief 

requested herein, and such other and further relief as is just and proper. 

/s/ Edward J. Peterson, III  
Edward J. Peterson, III (FBN 0014612) 
Matthew B. Hale (FBN 0110600) 
Stichter, Riedel, Blain & Postler, P.A. 
110 East Madison Street, Suite 200 
Tampa, Florida  33602 
Telephone: (813) 229-0144 
Facsimile: (813) 229-1811 
epeterson@srbp.com 
mhale@srbp.com 
Attorneys for Debtor 
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CERTIFICATE OF SERVICE 

 
I HEREBY CERTIFY that a true and correct copy of the foregoing Debtor’s Motion For 

Entry Of An Order (I) Authorizing The Sale Of Substantially All Assets Free And Clear Of Liens, 

Claims And Encumbrances Pursuant To 11 U.S.C. § 363; (Ii) Approving Bidding And Sale 

Procedures; (Iii) Approving The Form And Manner Of Notices; (Iv) Scheduling An Auction; (V) 

Approving Procedures For The Assumption And Assignment Of Certain Executory Contracts And 

Unexpired Leases; And (Vi) Granting Related Relief has been furnished on June 6, 2016, by either 

the Court’s CM/ECF noticing system or by U.S. mail to:  

 
Office of the U.S. Trustee 
Local Rule 1007-2 Parties in Interest List 
 
Internal Revenue Service 
Centralized Insolvency Operations 
P.O. Box 7346 
Philadelphia, PA 19101 
 
Ramon Franco 
Internal Revenue Service 
4210 Metro Parkway, Suite 115 
Fort Myers, FL 33916 
 
United States Attorney  
Attn: Civil Process Clerk  
400 North Tampa Street, Suite 3200  
Tampa, FL 33602  

 
Attorney General of the United States 
950 Pennsylvania Avenue, NW 
Washington, D.C. 20530-0001 
 
Florida Department of Revenue 
5050 W. Tennessee St.  
Tallahassee, FL 32399 
 
Florida Department of Revenue 
Fort Myers Service Center 
Attn: Peggy Stafform 
2295 Victoria Ave., #270 
Fort Myers, FL  33901-3871 
 

 
 
/s/ Edward J. Peterson, III  
Edward J. Peterson, III  
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 Label Matrix for local noticing                      Capital One Bank (USA), N.A.                         Cintas Corporation                           
 113A-9                                               P.O. Box 71083                                       5570 Ridge Ave.                              
 Case 9:16-bk-04612-FMD                               Charlotte, NC 28272-1083                             Cincinnati, OH 45213-2516                    
 Middle District of Florida                                                                                                                             
 Ft. Myers                                                                                                                                              
 Mon Jun  6 14:02:16 EDT 2016                                                                                                                           

 Dex Media                                            Florida Department of Revenue                        Internal Revenue Service                     
 5102 W. Laurel St., #500                             5050 W. Tennessee St.                                P.O. Box 7346                                
 Tampa, FL 33607-3856                                 Tallahassee, FL 32399-0100                           Philadelphia, PA 19101-7346                  
                                                                                                                                                        
                                                                                                                                                        
                                                                                                                                                        

 End of Label Matrix                                                                                                                                    
 Mailable recipients     5                                                                                                                              
 Bypassed recipients     0                                                                                                                              
 Total                   5
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Case 9:16-bk-04612-FMD    Doc 28    Filed 06/06/16    Page 14 of 53



Case 9:16-bk-04612-FMD    Doc 28    Filed 06/06/16    Page 15 of 53



Case 9:16-bk-04612-FMD    Doc 28    Filed 06/06/16    Page 16 of 53



Case 9:16-bk-04612-FMD    Doc 28    Filed 06/06/16    Page 17 of 53



Case 9:16-bk-04612-FMD    Doc 28    Filed 06/06/16    Page 18 of 53



Case 9:16-bk-04612-FMD    Doc 28    Filed 06/06/16    Page 19 of 53



Case 9:16-bk-04612-FMD    Doc 28    Filed 06/06/16    Page 20 of 53



Case 9:16-bk-04612-FMD    Doc 28    Filed 06/06/16    Page 21 of 53



Case 9:16-bk-04612-FMD    Doc 28    Filed 06/06/16    Page 22 of 53



Case 9:16-bk-04612-FMD    Doc 28    Filed 06/06/16    Page 23 of 53



Case 9:16-bk-04612-FMD    Doc 28    Filed 06/06/16    Page 24 of 53



Case 9:16-bk-04612-FMD    Doc 28    Filed 06/06/16    Page 25 of 53



Case 9:16-bk-04612-FMD    Doc 28    Filed 06/06/16    Page 26 of 53



Case 9:16-bk-04612-FMD    Doc 28    Filed 06/06/16    Page 27 of 53



Case 9:16-bk-04612-FMD    Doc 28    Filed 06/06/16    Page 28 of 53



Case 9:16-bk-04612-FMD    Doc 28    Filed 06/06/16    Page 29 of 53



Case 9:16-bk-04612-FMD    Doc 28    Filed 06/06/16    Page 30 of 53



Case 9:16-bk-04612-FMD    Doc 28    Filed 06/06/16    Page 31 of 53



Case 9:16-bk-04612-FMD    Doc 28    Filed 06/06/16    Page 32 of 53



Case 9:16-bk-04612-FMD    Doc 28    Filed 06/06/16    Page 33 of 53



Case 9:16-bk-04612-FMD    Doc 28    Filed 06/06/16    Page 34 of 53



Case 9:16-bk-04612-FMD    Doc 28    Filed 06/06/16    Page 35 of 53



Case 9:16-bk-04612-FMD    Doc 28    Filed 06/06/16    Page 36 of 53



Case 9:16-bk-04612-FMD    Doc 28    Filed 06/06/16    Page 37 of 53



Case 9:16-bk-04612-FMD    Doc 28    Filed 06/06/16    Page 38 of 53



Case 9:16-bk-04612-FMD    Doc 28    Filed 06/06/16    Page 39 of 53



Case 9:16-bk-04612-FMD    Doc 28    Filed 06/06/16    Page 40 of 53



Case 9:16-bk-04612-FMD    Doc 28    Filed 06/06/16    Page 41 of 53



Case 9:16-bk-04612-FMD    Doc 28    Filed 06/06/16    Page 42 of 53



Case 9:16-bk-04612-FMD    Doc 28    Filed 06/06/16    Page 43 of 53



Case 9:16-bk-04612-FMD    Doc 28    Filed 06/06/16    Page 44 of 53



Case 9:16-bk-04612-FMD    Doc 28    Filed 06/06/16    Page 45 of 53



Case 9:16-bk-04612-FMD    Doc 28    Filed 06/06/16    Page 46 of 53



 

 

 
 
 
 

EXHIBIT B 
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BIDDING AND SALE PROCEDURES 

The following procedures (the “Bid Procedures”) have been approved and authorized by 
the United States Bankruptcy Court for the Middle District of Florida, Fort Myers Division (the 
“Bankruptcy Court”) in the bankruptcy case styled In re THE RICHARD CORPORATION, 
d/b/a MOON PLUMBING, d/b/a MOON SEPTIC, Case No. 9:16-bk-04612-FDM, and shall 
govern the auction conducted by The Richard Corporation, d/b/a Moon Plumbing, d/b/a Moon 
Septic (the “Debtor”) for the sale of substantially all assets (the “Assets”) used in the operation of 
the Debtor’s business (the “Sale”) pursuant to section 363 of chapter 11 of title 11 of the United 
States Code (the “Bankruptcy Code”).     

The Debtor and Moon Site & Septic, Inc. (the “Stalking Horse Purchaser”), executed an 
Asset Purchase Agreement, dated as of June 3, 2016 (the “Asset Purchase Agreement”).  The 
Asset Purchase Agreement contemplates the sale of the Assets to the Stalking Horse Purchaser.  
The provisions of the Asset Purchase Agreement shall be referred to herein as the “Stalking Horse 
Bid”. 

(a) All of the Debtor’s right, title and interest in and to the Assets, or any portion thereof, to 
be acquired shall be sold pursuant to Bankruptcy Code § 363 free and clear of all pledges, 
liens, security interests, claims, encumbrances, charges, options and other interests thereon 
and there against (collectively, the “Claims and Interests”), with such Claims and 
Interests to attach to the net proceeds of the Sale. 
 

(b) Any party wishing to bid at the Auction (as defined herein) (a “Bidder”) must deliver a 
bid (a “Bid”) for the Assets and both a hard copy and an electronic copy of the written 
purchase offer, to be received by no later than 5:00 p.m. (EST) on the business day 
prior to Auction (the “Bid Deadline”), to the Debtor and counsel to the Debtor, Edward 
J. Peterson, III, Esquire, Stichter, Riedel, Blain & Postler, P.A., at 110 E. Madison Street, 
Suite 200, Tampa, Florida, 33602 (E-mail transmission:  epeterson@srbp.com). 
 

(c) A Bid submitted by a Bidder must include the following: 

i. A copy of a signed asset purchase agreement, executed by such Bidder, 
substantially in the form of the Asset Purchase Agreement; provided, however that 
any signed asset purchase agreement submitted to the Debtor (a “Bidder’s 
Agreement”) must be accompanied by a black-lined version to show any changes 
made by such Bidder to the form of the Asset Purchase Agreement (including the 
Schedules to the Asset Purchase Agreement). Such Bidder’s Agreement must be 
subject to acceptance by the Debtor solely by its execution thereof and necessary 
Bankruptcy Court approval. The Debtor may accept modifications to the Bidder’s 
Agreement as submitted by a Bidder who otherwise complies with the Bid 
Procedures if the Debtor determines, in the exercise of its business judgment, that 
the proposed modifications result in a higher and better offer for the Assets. 
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ii. A purchase price for the Assets equal to $40,000.00 (the “Purchase Price”), plus 
the minimum upset bid required to start the auction sale which in any event shall 
be no less than $10,000.00 above the Purchase Price (the “Overbid Amount”). 
 

iii. A provision providing that, in the event Bidder is the successful bidder at the 
Auction, the Bidder agrees to pay to the Stalking Horse Purchaser the 
reimbursement for its reasonable expenses incurred for due diligence, contract 
negotiation and contract preparation, which amount shall be an amount up to 
$10,000.00 (the “Expense Reimbursement”), and which shall be paid at closing 
by Bidder. 

 
iv. A commitment to take all commercially reasonably actions, if necessary, to obtain 

any requisite federal and state regulatory authority to own the Assets (“Regulatory 
Authority”) within thirty (30) days after the entry of the Bankruptcy Court’s order 
approving the sale to such Bidder. 
 

v. Relevant background and financial information reasonably satisfactory to the 
Debtor and its professionals demonstrating the Bidder’s financial ability to close 
and to consummate an acquisition of the Assets, including information 
demonstrating the Bidder’s likelihood of obtaining Regulatory Authority, if 
necessary. 
 

vi. A designation of any executory contracts or unexpired leases such Bidder desires 
the Debtor to assume and/or assign to it (the “Designated Contracts”), and 
information relevant to a finding of adequate assurance of future performance. 
 

vii. A designation of those liabilities of the Debtor such Bidder intends to assume. 
 

viii. The Bid must not be contingent upon receipt of financing necessary to its 
consummation. 
 

ix. The Bid must not be contingent upon due diligence past the Bid Deadline. 
 

x. The Bid must be valid and enforceable and binding on the Bidder through the 
closing date of the sale transaction. 
 

xi. The Bidder’s Agreement must not contain any conditions precedent to such 
Bidder’s obligation to purchase the Assets.   
 

xii. A good faith deposit in immediately available funds by wire transfer in the amount 
of $10,000.00 (the “Bid Deposit”), which will be delivered to Stichter, Riedel, 
Blain & Postler, P.A. (“SRBP”), counsel to the Debtor, by no later than the Bid 
Deadline. The Bid Deposit will be deposited into a trust account maintained by 
SRBP and will be held in escrow subject to the terms described herein. Such Bid 
Deposit will be nonrefundable to the Bidder in the event such Bidder’s offer is 
selected by the Bankruptcy Court at the Sale Hearing as the highest and best offer 
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and such Bidder fails to close on the purchase of the Assets in accordance with the 
terms of the prevailing Bidder’s Agreement. The Bid Deposit will be applied 
against the purchase price of the Bidder at closing. SRBP will return Bid Deposits 
as described below. SRBP will provide wire transfer instructions upon any request 
received from a Bidder. 
 

(d) Any Bid meeting the foregoing requirements will be a “Qualified Bid” and such Bidder a 
“Qualified Bidder.” The Asset Purchase Agreement shall be a Qualified Bid and the 
Stalking Horse Purchaser shall be deemed to be a Qualified Bidder.  Any Bid that does not 
conform to all of the requirements set forth above may not be considered by the Bankruptcy 
Court or be admissible at the Sale Hearing, unless otherwise agreed by the Debtor. 

 
(e) If one or more Qualified Bids are received, an auction to be conducted in accordance with 

these Bid Procedures (the “Auction”) will be held on __________________, at the offices 
of Roetzel & Andress, P.A at 2320 First Street, Suite 1000, Ft. Myers, Florida 33901, as 
designated by the Debtor and noticed to any parties in interest and any Qualified Bidders.  
All Qualified Bidders with full authority to participate in the Auction must be present in 
person at the Auction. At the Auction, the Debtor may request a Qualified Bidder to provide 
additional information that the Debtor deems necessary to determine whether a particular 
Bid is the highest and best offer for the Assets.  
 

(f) The Auction will be conducted as an “open cry” auction. Bidding will begin at the purchase 
price stated in the highest and best Qualified Bid as selected by the Debtor. The Stalking 
Horse Purchaser will be entitled to submit further bids at the Auction and will be able to 
credit bid in any such further bid the amount of the Expense Reimbursement. All 
subsequent higher Bids above the starting Bid (including any subsequent Bid which may 
be made by the Stalking Horse Purchaser) must be in incremental increases of at least the 
Overbid Amount, unless the Debtor determines that other increments would be preferable. 
Any successive overbid will be irrevocable unless and until it is declared to not be the 
highest or best bid. The competitive bidding process among Qualified Bidders will 
continue according to these Bid Procedures until the Debtor determines, in the exercise of 
its business judgment, that a Bidder has made the highest and best offer to purchase the 
Assets (the “Prevailing Bidder”) and that the Auction should be concluded.  

 
(g) The Bankruptcy Court has approved in favor of the Stalking Horse Purchaser an expense 

reimbursement in an amount equal to the actual expenses, not to exceed $10,000, for time, 
expenses, legal costs, and lost opportunities in the event the Debtor accepts and closes on 
an offer for the Assets with a Qualified Bidder other than Stalking Horse Purchaser.  The 
Prevailing Bidder, if the Prevailing Bidder is not the Stalking Horse Purchaser, shall pay 
the Expense Reimbursement to the Stalking Hose Purchaser at closing. 

 
(h) The Bankruptcy Court will conduct a Sale Hearing on _______, at ____ _.m., at United 

States Courthouse, Room 4-117, Courtroom E, 2110 First Street, Fort Myers, Florida to 
consider approval of the highest and best bid and the sale of the Assets to the Prevailing 
Bidder. At the Sale Hearing, the Debtor will seek entry of an order authorizing and 
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approving the sale of the Assets to the Prevailing Bidder (the “Sale Order”) and will 
request that the Sale Order become effective immediately. 

 
(i) The Prevailing Bidder will be required to close on the purchase of the Assets pursuant and 

subject to the terms set forth in its Bidder’s Agreement.  
 
(j) The Bankruptcy Court will register the second highest Qualified Bid and Qualified Bidder 

(the “Backup Bidder”), whose Bidder’s Agreement will be a binding contract with the 
Debtor and will close in the event the Prevailing Bidder fails to consummate the acquisition 
of the Assets in accordance with the provisions described above and in any order of the 
Bankruptcy Court. The bid of the Backup Bidder will remain irrevocable and the Debtor 
will retain the Backup Bidder’s Bid Deposit. The Debtor will notify the Backup Bidder of 
its intent to close with the Backup Bidder promptly after the Prevailing Bidder has failed 
to close or has been unable to obtain Regulatory Authority (the “Backup Bidder Notice”). 
Upon receipt of such notification, the Backup Bidder will close pursuant to the terms of its 
Bidder’s Agreement. 

 
(k) A Bid Deposit will be non-refundable to the Bidder in the event such Bidder’s Bid is 

approved by the Bankruptcy Court at the Sale Hearing as the highest and best offer (i.e., 
the Prevailing Bidder) and such Prevailing Bidder fails to close on the purchase of the 
Assets for any reason not permitted by the Bidder’s Agreement of the Prevailing Bidder. 
In such event, the Bid Deposit will become property of the Debtor as agreed upon 
liquidated damages to the Debtor and not as a penalty to the Prevailing Bidder. Otherwise, 
the Bid Deposit will be applied against the purchase price at the closing. Within two (2) 
business days following the entry of the Sale Order, SRBP will return the Bid Deposit of 
any Bidder (including the Purchaser) that is not (i) selected as having the highest and best 
offer at the Sale Hearing, or (ii) selected as the Backup Bidder. The deposit for the Backup 
Bidder will be returned to the Backup Bidder within two (2) business days following the 
closing with the Prevailing Bidder. 

 
(l) Except for the Stalking Horse Purchaser, no Bidder submitting any Bid will be entitled to 

any expense reimbursement or any break-up, termination or similar fee or payment. 
 

(m) Each Qualified Bidder shall be deemed to acknowledge that it is not relying upon any oral 
or written statement, representations, or warranties of the Debtor, or any of its agents, or 
representatives. 

 
(n) All objections to the sale of the Assets and the transactions contemplated by Sale Motion 

filed by the Debtor in the Bankruptcy Court or the Asset Purchase Agreement must be filed 
with the Bankruptcy Court and served on the parties on or before the date that is two (2) 
business days before the Sale Hearing (the “Sale Objection Deadline”), via email 
transmission to Edward J. Peterson, III, Esquire, Stichter, Riedel, Blain & Postler, P.A., 
(Email Transmission: epeterson@srbp.com) and the United States Trustee, 501 East Polk 
Street, Tampa, Florida 33602 (Fax No.: 813/228-2303). 
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UNITED STATES BANKRUPTCY COURT 
MIDDLE DISTRICT OF FLORIDA 

FORT MYERS DIVISION 
www.flmb.uscourts.gov  

 
In re: Chapter 11 
 
THE RICHARD CORPORATION, Case No. 9:16-bk-4612-FMD 
d/b/a MOON PLUMBING, d/b/a 
MOON SEPTIC, 
 

Debtor. 
 / 
 

NOTICE OF PROPOSED SALE OF ASSETS OF  
THE RICHARD CORPORATION, d/b/a MOON PLUMBING, d/b/a MOON SEPTIC  

 
NOTICE IS HEREBY GIVEN that THE RICHARD CORPORATION, d/b/a MOON 

PLUMBING, d/b/a MOON SEPTIC, as debtor and debtor in possession (“Debtor”), has sought 
the approval of the United States Bankruptcy Court for the Middle District of Florida, Fort Myers 
Division (“Bankruptcy Court”), for the sale of substantially all of its assets and the assumption and 
assignment of certain non-employment-related agreements therewith (the “Sale”). 

On June 6, 2016, the Debtor filed with the Bankruptcy Court a motion (the “Sale Motion”), 
seeking among other things, the authority of the Bankruptcy Court for the Debtor to sell, pursuant 
to an asset purchase agreement executed June 3, 2016 (the “APA”) by and between the Debtor and 
Moon Site & Septic, Inc. (the “Purchaser”), the Assets (as defined in the APA), free and clear of 
all liens, claims, interests, and encumbrances, to the Purchaser in exchange for $40,000.00 in cash, 
pursuant to the terms of the APA.  The APA is attached to the Sale Motion as Exhibit “A”. The 
Bankruptcy Court has approved certain bidding procedures in connection with the Sale (the 
“Bidding Procedures”). 

The Debtor owns and operates a business specializing in installing, servicing, cleaning, and 
repairing septic systems in the Ft. Myers, Florida area.  The Debtor currently has 5 employees.  
Further information on the Debtor’s business is available upon request in compliance with the 
Bidding Procedures. 

Prospective purchasers and other interested parties should review the APA, the Sale 
Motion, the Bidding Procedures, and other relevant documents on file with the Clerk of the 
Bankruptcy Court and available at www.srbp.com. Any party wishing to submit a competing bid 
(“Competing Bid”) to acquire the Assets should contact Edward J. Peterson, III, Esq., Stichter 
Riedel Blain & Prosser, P.A, 110 East Madison Street, Suite 200, Tampa, Florida 33602  TEL: 
813/229-0144;  FAX 813/229-1811; E-MAIL epeterson@srbp.com.  

An auction (the “Auction”) to consider any Competing Bids in respect of the Assets will 
be held in Ft. Myers, Florida at __:__ __.m. (Eastern Standard Time) on _______, 2016 at the 
offices of Roetzel & Andress, P.A at 2320 First Street, Suite 1000, Ft. Myers, Florida 33901.  The 
Bankruptcy Court will conduct a hearing to consider approval of the Sale Motion, the results of 
the Auction, if any, and to consider any timely-filed objections thereto, at the Bankruptcy Court, 
on ______________ at ______ a.m. 
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